CHAPTER TWO

THE FORWARD COMMODITIES MARKET

A forward contract is an agreement to exchange assets in the future
at a predetermined price. It plays a vital role in the Western financial
markets and serves as the basic building block for more advanced and
sophisticated financial instruments. The primary function of the for-
ward market is to provide a vehicle to hedge against unexpected and
undesirable price fluctuations. The forward market directly affects the
spot market as it also offers arbitrage and speculation opportunities.
Forward markets also serve the purpose of “price discovery”’—the
process of determining the equilibrium prices that reflect current and
positive demands for current and prospective supplies, and making
these prices visible to all.!

The forward contracts in commodities are the simplest type of deriva-
tives. In such a contract the parties could be a producer who promises
to supply the product and a consumer who needs the product. Forward
contracts are common in merchandise or commodities trading. Without
them, business trade and planning would be greatly hindered. If a small
baking company could not order flour in advance for its immediate
needs, for example, it would have to buy a large quantity at a prevailing
price and store it for future use. There would be uncertainty about what
the price would be when the next order is placed. The miller will have
a more difficult task in planning how much flour to produce without
orders in hand, and shortages would be more likely to occur.?

To see how a typical forward contract works, let us examine a simple
example of a cocoa farmer (producer) and a confectioner who needs
cocoa for his product (consumer). To simplify matters, let us say the
farmer has planted cocoa and expects to harvest 120 tons of cocoa
in six months. The confectioner, on the other hand, has cocoa in his

! Philippe Jorion and Marcos De Silva, The Importance of Derivatives Securities Mar-
kets to Modern Finance, Catalyst Institute (Chicago: Catalyst Institute), p. 222.

2 Anthony E. Herbst, Commodity Futures Markets, Methods of Analysis, and Manage-
ment of Risk, John Wiley and Sons, United States, 1986, p. 3.
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inventory to last him for the next six months but will need to replen-
ish his inventory in six months with 120 tons. Though simplified, this
is a very common business situation. We have a producer who will
have product available at a future date and a consumer who will need
the product in the future. Clearly, both parties face risk, essentially
price risk. While the farmer will be fearful of a fall in the spot price
of cocoa between now and six months from now, the confectioner will
be susceptible to an increase in the spot price. Thus, both parties face
risk, but in the opposite direction. It would be logical for both par-
ties to meet, negotiate, and agree on a price at which the transaction
can be carried out in six months. Once the terms are formalized and
documented, we have a forward contract accruing to both parties. Both
parties, because of the forward contract, have eliminated all price risk.
The farmer now knows the price he will receive for his cocoa regardless
of what happens to cocoa prices over the six months. The confectioner
too has eliminated price risk since he will only have to pay the agreed
upon price, regardless of spot prices in the next six months. There is a
second benefit to this. Since both parties have “locked-in” their price/
cost, they would be in a much better position to plan their business
activities. For example, the confectioner can confidently quote to his
customers the price at which he delivers them products in the future.
This would not have been possible if he were uncertain about his input
price. The benefits of a forward contract, therefore, are often more than
merely hedging price risk.?

Economic Benefits of the Forward Contract

Some shari‘ah scholars have argued in favor of this contract. ‘Abd
al-Wahab Abu Sulaiman, for instance, said “The need for this contract
is not a need confined to a specific nation, it is a need for all nations
around the globe whatever their status of civilization, developed or
developing. The principle in Islamic law is that the general need could
be considered as necessity (al-hdjah idha ‘ammat kanat ka al-darirah)*

* See Obiyathulla Ismath Bacha, “Derivative Instruments and Islamic Finance: Some
Thoughts for a Reconsideration,” p. 3.

* ‘Abd al-Wahhab Abu Sulaiman ‘Aqd al-Tawrid Dirash Fighiyyah Tahliliyyah” paper
presented to the twelfth session of the Islamic Figh Academy, Rabat, Morocco, p. 7.
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Similarly, Hasan al-Jawahiri maintained that the forward contract used
by companies and governments to secure the supply and export of goods
becomes a necessity of modern transactions.’

Sheikh Mukhtar al-Salami also comes out very strongly in favor of this
contract after giving some examples regarding its application, and argu-
ing that the need for it is the result of the technological advancements
in this world and that the Islamic world has no other alternative but to
follow. It is the necessity of modern civilization which has shortened
distances between places and made it necessary for any nation which
wants to survive to follow suit. If we are going to make it compulsory
for companies and industries to advance the payment of every transac-
tion they want to conclude, as it is in the salam contract, we are forcing
them not to produce and if we are making it compulsory for them not
to sell what they have not manufactured yet, we are leading them to
bankruptcy. Moreover, rejecting this contract will create hardship and
haraj (difficulty and hardship) to Muslims while what is important is
to protect the maslahah (public interest) of the ummah (community)
and its property.®

It should be noted here that despite his positive and strong analysis
of different principles related to futures trading, Ibn Taymiyyah opposed
the deferment of both countervalues (assets) in a contract or the for-
ward contract. According to him, such a contract has no benefit and
the dhimmah (liability, responsibility) of the two parties will be made
liable for nothing. The objective of the contract, Ibn Taymiyyah argues,
is to make delivery and since there is no delivery in this contract, the
ultimate objective of the contract is not fulfillled.” Ibn Qayyim followed
the argument of his teacher, and reached the same conclusion.® Refuting
this argument, Sheikh al-Darir said:

The claim that there is no benefit in such a contract is unacceptable. The
buyer will own the subject matter of the contract and the seller will own
the price and the deferment of taking possession will not render the con-
tract without benefit. Moreover, a sane or rational person will not enter

° Hasan al-Jawahiri, “Uqad al-Tawrid wa al-Munaqasat” paper presented at the
twelfth session of the Islamic Figh Academy, Rabat, Morocco, p. 3.

¢ See Mukhtar al-Salami, “Tajil al-Badalayn fi al-‘Uqud,” paper presented in Nadwat
al-Barakah al-Tasia‘h ‘asharah lil iqtisad al-Islami, Makkah al-Mukarramah, 2-3
December 2000, p. 5.

7 Ibn Taymiyyah, Nazariyyat al-'Aqd, p. 235.

$ Ibn Qayyim, I'lam al-Muwaqq'in an Rab al-‘Alamin, vol. 3, p. 9.
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into a contract without having interest in it. Therefore, if the two parties
have no real interest in this contract they would not have concluded it
from the beginning.’

Moreover, as Ahmad Hassan rightly pointed out, it is likely that there
was no benefit for such contracts at the time of Ibn Taimiyyah and Ibn
Qayyim. They rejected this contract only on these grounds' and not
on any other genuine legal grounds. We have already shown that this
contract does have benefits. Ahmad Hassan stressed that the global
material development brought about new economic transactions, which
were unknown to early Muslim jurists. Therefore, the trend of judging
such a contract as illegal without any strong legal basis is against the
objectives of the shari'ah. We do believe that any contract in Islamic law
should fulfill the following conditions to be considered as legal:

1. It should not contradict a genuine nas (text).

2. It should not go against the general principles of mu‘'amalat. (Islamic
Commercial law)

3. It should not involve a clear harm.

However, none of these three conditions is present in the forward
contract. Therefore, it is a valid contract."' However in his book 'Aswaq
al-’Awraq al-Maliyyah, and for fear that the forward contracts may be
used for speculative purposes, Ahmad Hassan reversed his initial posi-
tion and concluded that it might be considered as an illegal contract.'?
Ironically, he allowed such a contract to be used only for import and
export activities. He failed to rebut the strong arguments he advanced in
his previous book for the legality of this contract. Moreover, the argu-
ment that these kinds of contract may be used for speculative purposes
may not be acceptable, especially in the commodity and share markets.
Hence, it could be used for that purpose in the currency, interest rate,
and stock index markets. Then, this possibility should not be applied to
other areas without a strong basis. Moreover, since interest rate futures

® al-Darir, al-Gharar wa Atharuhu fi al-‘Uqud, p. 316.

1 Ahmad Hassan Muhy1 al-Din, ‘Amal Sharikat al-Istithmar al-Islamiyyah fi alAswaq
al-‘Alamiyyah, Bank al-Barakah al-Islami li al-Istithmar, Bahrain, 1986, p. 320.

1 Tbid., pp. 320-321.

2 Ahmad Hassan Mubhyi al-Din, ‘Aswdq al-‘Awrdq al-Maliyyah wa Atharuha
al-Inma’iyyah fi al-Iqtisad al Islami, p. 323.
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contracts and stock index futures contracts are excluded from the begin-
ning from the Islamic alternative, there are no grounds for objection.

Isawi Ahmad also refuted the claim that there is no benefit in the
forward contract. It is not acceptable because traders and manufactur-
ers always compete in trading their products. Thus, if a manufacturer
would like to guarantee the sale of his product, he will enter into an
agreement with a buyer on the condition that he will receive the price
later when the commodity sold is presented. The trader on his part may
be in need of a specific commodity but he has no money for the time
being. If he has to wait until he gets the money, another trader may take
the commodity in question before him. Therefore, to avoid this risk he
has to enter into the deal with the condition that he will pay the price
at the time he receives the goods. In such a deal both payment for and
delivery of the commodity have been deferred but there is a real interest
involved. Thus, the postponement of both payment and commodity is
lawful except in the case of currency trading. Moreover, we have some
cases in which both countervalues have been deferred but the transac-
tion is still considered valid in Islamic law, such as the case of ijarah
(lease) and ju‘alah. In both cases, a person may request another person
to do something for him in exchange for a charge which will be paid
to him after the job has been accomplished. Therefore, the contract in
which both countervalues have been deferred (the forward contract)
is a legal contract if it does not involve riba (interest) or gharar®® (risk-
taking). Similar objections to Ibn Taimiyyah’s opinion are advanced
by Sheikh Mukhtar al-Salami,'* Sheikh Ahmad °Ali ‘Abd Allah,"” and
Sheikh Hasan al-Jawahiri.!°

However, the forward contract as a trading instrument in its actual
form has no exact counterpart in Islamic law. Some scholars have
drawn a similarity between the forward contract and bay" al-salam on
the one hand and bay" al-istisna’ on the other. Furthermore, some have
tried to establish the legality of this contract under bay* al-sifah (sale
by description). Therefore, we have to look into the points of similarity
and difference between salam (contract of future sale) and istisnd‘ on

3 Isawi Ahmad, “Bay" al-Dayn wa Nagqlihi,” pp. 169-170.

4 See Mukhtar al-Salami, “Ta’jil al-Badalain fi al-‘Uquad,” paper presented in Nad-
wat al-Barakah al-Tasia’h ‘asharah lil iqtisad al-Islami, Makkah al-Mukarramah, 2-3
December 2000, p. 3.

> Ahmad ‘Ali ‘Abd Allah, “al-Bay" ‘ala al-Sifah,” paper presented in Nadwat Bank
al-Shamal lita’sil al-"Amal al-Masrifi, 20-21 June, 1997, Sudan, p. 4.

16 Hasan al-Jawahiri, “Uqad al-Tawrid wa al-Munagqasat,” p. 5.
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one hand, and the modern forward contract on the other. Meanwhile,
if it could be accommodated under the category bay* al-sifah then what
are the similarities and differences between the two contracts? However,
if we consider the forward contract as a new type of contract, then, we
need to study it within the general principles of Islamic commercial law.
Moreover, we have to look into the authenticity of the arguments posed
against it, such as the claim that it is a kind of bay" al-kali’ bi al-kali’,
that is, the sale of what one does not possess, the sale of madim (non-
existent), and the claim that there is no benefit in such a contract.

Salam and the Forward Contract

Salam is the closest, among the contracts named in Islamic law, to the
conventional forward contract. Some scholars have considered it as the
Islamic alternative to the forward contract. Thus, Sudin Haron said:

Forward markets do exist in Islamic financial system but only on a limited
scale. Futures markets, however, have not been established in Islamic finan-
cial system. In case of forward markets for money there is a divergence
of opinion pertaining to the legality of such transaction from the point
of view of shari‘ah...Forward markets for commodities are allowed by
shari‘ah under the principle of bay* al-salam (an advance purchase) and
istisna‘ (a contract to manufacture)."”

However, it seems that to consider bay’ al-salam as the typical Islamic
alternative to the modern type of forward contract in commodities
would not be totally correct without resolving some controversial
issues. Thus, one of the outstanding issues here is that in bay" al-salam
full payment at the time of agreement is a requirement according to
the majority of Muslim jurists, which is not the case in the forward
contract. Therefore, to accommodate the forward contract in Islamic
finance such an issue should be addressed. This study will attempt to
elaborate on the matter. Another issue of concern related to bay al-salam
and the forward contract is the claim made by many scholars that bay’
al-salam is accepted in Islamic law but not in accordance to the norms;
rather, its acceptance is considered to be an exception. Therefore, it is
not possible to make an analogy between salam and any new contract.

7 Sudin Haron and Bala Shanmugan, Islamic Banking System Concept and Applica-
tion, Pelanduk Publications, Kuala Lumpur, 1997, p. 180.
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This issue also needs to be addressed in connection with the legality
of the forward contract.

Zamir Igbal considered bay‘ al-salam to be the closest substitute
for the forward contract. He acknowledged that bay* al-salam is not
practiced in the financial market for two reasons: first, compared to
the western forward contract, bay" al-salam requires full payment at the
time of agreement. Second, since interest is incorporated in the deter-
mination of the forward contract price, it is synonymous with paying
or receiving interest. The point in question is whether an increase with
deferred delivery is justified or not and, if such an increase is allowed,
does it result in dealing with interest (riba)? Zamir Igbal concluded
that a forward contract may not incorporate the element of interest as
it is prohibited by Islam.'®

However, it should be noted that the issue as to whether an increase
in price with deferred delivery will be synonymous with paying or
receiving interest does not arise in the forward contract at all. Moreover,
several Islamic institutions have ruled for its legality."

Thus, we may submit that the issues related to salam in connection
to the forward contract which need to be discussed are, first, the issue
of full payment at the time of agreement in salam and, second, the
possibility of drawing an analogy with salam if we consider it in line
with giyas (analogy) and not against it. Still, some other issues may have
a bearing on our discussion, namely, the relation between salam and
futures trading contracts, such as the possibility of selling the salam-
based goods before actual receipt of the parallel salam. However, these
issues are more closely related to futures contracts than forward con-
tracts; we are concerned here just with forward contracts. It is logical,
nevertheless, to discuss briefly the important features of salam before
proceeding to any comparison.

Definitions and Conditions of Salam

Salam is defined as “a sale or purchase of a deferred commodity for
the present price (bay" ‘gjilin bi ‘ajil)”*° Another definition is as follows:

18 See Zamir Igbal, “Financial Innovation in Islamic Banking,” Journal of Islamic
Banking and Finance, The International Association of Islamic Banks, Karachi (Asian
Region), vol. 15, no. 2, April-June 1998, pp. 12-13.

¥ See Islamic Figh Academy’s resolution no. 2, 6th session, 1990.

2 Tbn ‘Abidin, Hashiyat Rad al-Muhtar, al-Babi al-Halabi, Cairo, 1966, p. 209.
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“A transaction where two parties agree to carry out a sale/purchase
of an underlying asset at a predetermined future date but at a price
determined and fully paid for today”?" On the other hand, beside the
general conditions of an ordinary sale in Islamic law, salam has its own
conditions. Thus, based on the writing of classical Muslim scholars, and
by the requirements adopted by the Islamic Figh Academy (Jeddah) in its
ninth session, a salam contract must fulfill the following conditions:

1. It is necessary to precisely fix a period for the delivery of goods.

2. Quality, quantity, and place of delivery must be clearly enumerated.

3. A salam contract cannot be based on uniquely identified underlying
assets. This means the underlying commodity cannot be based on a
commodity from a particular farm/field.

4. Full payment should be made at the time of making the contract.”

This last condition is not a point entirely agreed upon among the differ-
ent schools of Islamic law and it is this condition which may prevent
salam from playing a parallel role to the modern forward contract in the
commodities market. According to the Hanafis, Shaf ils and Hanbalis
payment of the principal should not be delayed beyond the time the
contact is signed. Their justification for this is that delay of both com-
modity and principal is in fact a sale of debt for debt, which is prohibited
in the shari'ah.”® Moreover, the principal must be paid in advance if the
very objective of salam is to be fulfilled.* On the other hand, the Malikis
disagree with regard to the permissibility of delaying the price of salam.
Delay of payment according to them is possible as follows:

2 Fahim Khan, Islamic Futures and Their Market, Research Paper no. 32, Islamic
Research and Training Institute p. 14; also see Obiyathulla Ismath Bacha “Derivative
Instruments and Islamic Finance: Some Thoughts for a Reconsideration,” Unpublished
Paper, International Islamic University Malaysia, November, 1997, p. 18.

2 Siddiq al-Darir, “al-Salam wa Tatbiqatuhu al-Mu‘asirah,” Majallat Majma’“ al-Figh
al-Islami, ninth session, 1996, no. 9, vol. 1 p. 379-383; Nazih Hammad, “al-Salam wa
tatbiqatuhu al-Mu‘asirah,” Majallat Majma® al-Figh al-Islami, ninth session, 1996, no. 9
vol. 1, pp. 553-555.

# The notion of prohibition of sale of debt for debt is widely cited as grounds to
invalidate numerous kinds of transactions. However, in reality there is nothing in the
shari‘ah, which prohibits the sale of debt for debt unless it involves riba or high risk
(gharar). The present study will dedicate a special chapter to investigate and analyze
critically the arguments and opinions concerning the sale of debt for debt.

# See for instance Ibn al-Humam, Sharh Fath al-Qadir, al-Matbaah al-Amiriyyah,
Egypt, 1937, vol. 5, p. 337; Al-Nawawi, al-Majmii’, vol. 9, p. 208. In Qudamabh, al-Mughni,
vol. 4, p. 324; Ibn Hazm, al-Muhalla, vol. 9, p. 109.
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It is permissible to delay payment up to three days after the time of sign-
ing the contract, whether this is stipulated in the agreement between the
two parties of the contract or not and whether the price is to be paid
in cash or in kind. If such a delay is made according to what is agreed
upon, payment should not be delayed more than three days. Some Malikis
believe that it is permissible to delay payment for more than three days
without prior agreement. On the other hand, if the payment is in kind
some Malikis accept delay in this case, if it is for a short period. However,
payment should not be delayed until the time of delivery. Another group
of Malikis believes that if such a long delay happens, the salam contract
would still remain valid, but the act of making a long delay is makriih
(disliked).”

Based on the Malikis opinion, al-Darir did not see any problem in defer-
ring the price of salam as long as it is for a period not exceeding the
time of delivery of the commodity itself. He argued that the deferment
by itself could not be the cause for gharar or prohibition but all these
arguments are based on the assumption that the approval of salam in
Islamic law was against the norms and not in line with giyds.*®

Furthermore, it should be noted that the Malikis allow a similar delay
in the case of land leasing. According to Imam Malik, it is permissible
to lease on the condition that the lessor receives the leased property
one year after the time of agreement while the second party can pay
the price ten years later.”” This case also shows that deferment of both
countervalues is not prohibited.

It should be noted here that the Hanafis consider the payment of the
price of salam at the time of contract as a condition for the continu-
ation of the validity of the contract (baqauhu‘ala al-sihha) and not
as a condition for its effectiveness (infadhihi) nor its validity (sihha).”®
Some Shafiis, on the other hand, differentiate between the terms used
in concluding the contract. If the contract is concluded as a salam or
salaf (another name of salam), then the price must be paid at the time
of concluding the contract. However, if the contact is concluded using

» For more details about the Maliki’s opinion see al-Hattab, Mawahib al-Jalil li-Sharh
Mukhtasar Khalil, Mustapha al-Halabi, vol. 4, pp. 514-517; al-Khirshi, Sharh al-Khirshi
‘ala Mukhtasar Khalil, Dar Sadir, Beirtt, vol. 5, pp. 202-203, and Ibn Rushd, Bidayat
al- Mujtahid, vol. 2, p. 202.

% Al-Darir, Al-Gharar wa Atharuhu fi al-‘Uqud, pp. 461-462.

¥ Imam Malik, al-Mudawwanah, vol. 3, p. 370.

2 Tbn ‘Abidin, Rad al-Muhtar'ala al-Dur al-Mughtar, al-Babi al-Halabi, Cairo, vol. 4,
p. 288.
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the term sale rather than salam or salaf, then it is not necessary that
the price should be paid immediately.” Despite the weakness of this
differentiation, it does prove that the mere deferment of both counter-
values is not haram (prohibited). The following table summarizes the
opinion of the major schools on the conditions of salam.

Table No. 1.1 Opinion of Major Schools on the Conditions of Salam

Item Delivery Description  Type of Time of
period commodity  payment
1. Abu Must be Clearly Not Full payment
Hanifah precisely enumerated uniquely at the
fixed identified conclusion of
underlying  the contract
asset
2. Imam Must be Clearly Not Could be
Malik precisely enumerated uniquely deferred to
fixed identified three days or
underlying  even more
asset
3. Imam Must be Clearly Not Full payment
Al-Shafie  precisely enumerated  uniquely at the
fixed identified conclusion of
underlying  the contract
asset
4. Imam Must be Clearly Not Full payment
Ahmad precisely enumerated  uniquely at the
fixed identified conclusion of
underlying  the contract
asset

It can be deduced from the above arguments that these scholars, espe-
cially the Malikis, regard the deferment of the price in salam as neither
involving riba nor gharar, which nullify a contract. Therefore, all these
arguments about the prohibition of the deferment of both countervalues
in a contract are based on the weak hadith about bay* al-kali’ bi al-kali'.
One may ask why the Malikis, for instance, departed from the “general
principles” and allowed deferment for three days? Some may argue that

» Al-Shirazi, al-Muhadhdhab, Maktab al-Babi al-Halabi, Cairo, 1976, vol. 1, p. 392.
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this is not in essence a departure from the “general principles,” but just
an application of the maxim ma qarab al-shai’ yu'ta hukmahu, which
means whenever a case is very close to another they could be given
the same rule. Therefore, a deferment of just three days may not be
considered a real deferment. However, if the deferment of the price in
salam can really lead to riba or gharar, then could it be argued whether
it is possible to allow it for one hour or one day and at best for three
days? The answer is clear. Riba or gharar cannot be allowed either for
three days or more or less.

We may note here that one of the sources of misconception about
the legality of deferring both countervalues is an opinion reported from
Ibn ‘Abbas in connection with ayat al-Mudayanah to the effect that this
verse is concerned with salam and since at this time, salam means the
deferment of one of the countervalues, some scholars tried to confine
the general meaning of the verse to the interpretation of Ibn ‘Abbas
while others have a somewhat more liberal approach.” After analyz-
ing the different arguments on the issue, Kamali maintained that the
‘Ulama’ (Shari‘ah scholars) have held different views with regard to their
interpretation of the word dayn. While some have confined dayn (debt)
to certain types of debt, others have applied it generally to all deferred
liability transactions that can fall within its broad meaning. The Qur'an
has evidently not specified the general meaning of dayn or tadayantun
(debt or debt exchange) and there is no compelling evidence to warrant
a departure from this position. The preferred view would thus appear
to be that the general language of the text should convey its general
and unqualified meaning. Even if we admit Ibn ‘Abbas’s interpretation,
it may be said that it was based on the occasion of revelation (shan
al-nuzil) of the ayah. According to the general rules of usil al-figh,
the shan al-nuzil (the occasion of revelation) of a text may be specific
but that does not necessarily restrict the general purport and ruling of
the text.

Kamali continues his argument concluding that even if the text is
revealed concerning salam, the language of the text is general and
applies to all debts, which would imply the basic legality of deferred
transactions in all its varieties in the shari‘ah, provided, of course, that

% For more detail, see chapter 6 on the sale of debt for debt.
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none of the principles of the Qur'an and sunnah on such other themes
as usury, gambling, and gharar are violated.”*

Another misconception related to salam is the claim that it is allowed
against the giyas and the norms of Islamic law. This is because it is
the sale of what one does not possess and the sale of the nonexistent.
Therefore, it involves gharar. However, since there is a specific hadith
from the Prophet about its legality it could be deduced that it is allowed
as an exception.*

However, this argument is rebutted by some classical scholars, such as
Ibn Taymiyyah, Ibn Qayyim, and Ibn Hazm as well as some prominent
contemporary Muslim scholars. Before giving the legal arguments it is
appropriate to mention the relevance of salam to our discussion on for-
ward trading. Since salam is the closest contract approved or permitted
by the explicit sunnah of the Prophet, we are in need of extending this
permissibility to the modern type of forward contract by way of giyas
or analogy. However, such giyas would be impossible if we consider
the permissibility of salam as an exception and against the norm. For
a valid analogy, according to the commonly agreed principle of Islamic
jurisprudence, the ‘asl or the principle should not be allowed by way
of exception.” Therefore, any analogy with salam in this regard will be
in violation of this principle.

In refuting the claim that salam is admitted against the norms of
the shari‘ah or against giyas al-Darir, for instance, said: “The right
interpretation here is the one advocated by Ibn Taymiyyah and Ibn
Qayyim. According to them, there is nothing in the shariah which is
against giyds. Moreover, everything which is supposed to be against
qiyas is in fact inseparable from one of two things: either the giyas
or analogy itself is not valid, or there is no textual evidence to prove
that the rule under discussion is from the shari‘ah, because a genuine
qiyas represents the justice for which Allah (s.w.t.) has sent His Mes-
senger. Therefore, there is nothing in the shari'ah which contradicts a
genuine giyas.” Based on this principle, al-Darir added that it could be
concluded that salam is in line with a giyas, and the giyas upon which

3 See Kamali, Islamic Commercial Law: An Analysis of Futures and Options, p. 255.

32 See, for instance, Al-‘Ayni, ‘Umdat al-Qari Sharh Sahih al-Bukhari, vol. 12, pp.
61-63; Al-Shawkani, Nayl al-Awtar, vol. 5, p. 239.

3 Ibid., vol. 5, p. 235.
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some scholars rely to declare salam to be against the norm is a fasid
(imperfect) giyas.* Then he quoted Ibn Qayyim’s arguments against the
claim that salam is a kind of bay" al-m‘adiim, the sale of what one does
not possess and therefore a kind of gharar. However, since we are going
to discuss these kinds of sales in relation to futures trading in general
in separate sections, we will defer our elaboration on these issues to a
later discussion. Nevertheless, Ibn Qayyim’s conclusion is that salam is
in accordance with giyas, public interest, and the most complete and
just legal principles.®® Ibn Hajar* and al-Tzz Ibn ‘Abd al-Salam®” also
advocated a similar opinion. Some contemporary scholars such as Nazih
Hammad* and Ajil Jasim al-Nashmi® also endorsed the idea that salam
is in line with giyas and not against it.

Thus, we conclude that the condition that the price of salam should
be delivered at the time of the conclusion of the contract is not based
on the fear of riba or gharar as we have seen in the Malikis’ attitude.
This stand was endorsed and extended by modern Muslim jurists such
as al-Darir, who maintained that it is legal to defer the price for a short
period (not necessarily three days) but it should be paid before the com-
modity is delivered.** Yet, the classical scholars may have introduced
this condition in line with the nature of salam where the farmer would
be usually in need of the money, from the beginning of the transaction
to finance his agriculture and not because it is part and parcel of the
validity of salam. More interestingly, Ibn Hajar in his definition of salam
said “It is the sale of something prescribed in the dhimmah”* Then, he
added that the phrase “On condition that the price be paid at the spot
is questionable because it is not an integral part of the nature of salam
(laisa dakhilan fi haqiqatihi).”*

3 Siddiq al-Darir, “al-Salam wa Tatbiqatuhu al-Mu‘asirah,” pp. 379-383.

% Ibn Qayyim, llam al-Muwaqq'in an Rab al-"Alamin, vol. 1, p. 350.

% Ibn Hajar, Fath al-Bari, Maktabat al-Kulliyat al-Azhariyyah, vol. 9, p. 305.

%7 Izz Al-Din Ibn ‘Abd al-Salam, Qawa‘id al-Ahkam fi Masalih al-Anam, Maktabat
al-Kulliyat al-Azhariyyah, Cairo, 1968, vol. 2, pp. 111-112.

% Nazih Hammad, “al-Salam wa tatbiqatuhu al-Mu‘asirah,” pp. 553-555.

¥ Majma’ al-Figh al-Islami, Majallat Majma“ al-Figh al-Islami (discussions about
salam) ninth session, 1996, no. 9, vol. 1, p. 643.

% al-Darir, Al-Gharar wa ‘Atharuhu fi al-‘Uqid, p. 461.

4Tt is the equivalent of personality in positive law receptacles for the capacity for
acquisition.

42 Tbn Hajar, Fath al-Bari, Maktab al-Kulliyat al-Azhariyyah, Cairo, 1978, vol. 9, p. 303.
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This proposition is also confirmed by the Maliki insistence that the
maxim ma qarab al-shai’ yu’ta hukmahu which means that whenever
a case is very close to another they could be given the same rule could
not be applied in currency exchange because it will lead directly to riba.
Thus, Ibn ‘Abd al-Bar maintained that even a delay of one hour or just
the disappearance of one of the contracting parties from the session of
contract is not permissible.*

It is worth noting that the Islamic figh Academy in its resolution
regarding salam has opted for the Maliki opinion that the price of salam
could be delayed for three days.

To summarize the implications of delaying the price of salam for three
days according to the permissibility or not of the forward contract we
would like to point out to the following:

o There is no explicit hadith (nas) which states that the price of salam
must be paid at the formation of the salam contract.

o Muslim scholars relied on the ‘hadith’ of bay" al-kali’ bi al-kali’, which
prohibits the sale of debt for debt, to stipulate it as a condition in
salam that the price of salam must be paid in advance to avoid the
possibility of salam becoming a kind sale of debt for debt. However,
it should be noted that the hadith of bay" al-kali’ bi al-kali’ is not
directly connected to salam. It is about a general principle extended
through jurisprudential analysis to the case of salam.

o It is agreed among Shariah scholars that the hadith bay" al-kali’ bi
al-kali’ is weak and, therefore, could not be the basis for a genuine
argument.

o Even the claim that that an ijma’ (consensus of Muslim scholars in
specific issue) had materialized on the issue is also disputed.

o It is most probable that Muslim scholars also relied on the tradition-
ally conceived concept of salam as practiced at that time where the
price shall be paid in advance. However, this traditionally conceived
concept of salam by which the price of salam must be paid in advance
is also contested. For instance, Ibn Hajar in his definition of salam
stated that “It is the sale of something prescribed in the dhimmah.”.
He added that the phrase that “on condition that the price is paid

# Ibn ‘Abd al-Bar, al-Kdfi, vol. 2, p. 4.



58 CHAPTER TWO

at the spot” is questionable because it is not an integral part of the
nature of salam (laisa dakhilan fi haqiqatihi.).**

« The centrality of the issue of riba and gharar in this specific issue is
clear in the discussion of Muslim scholars. The whole concept of the
prohibition of the sale of debt for debt of which the deferment of both
countervalues is one aspect is prohibited mainly on the grounds of
the possible existence of either riba or gharar.*®

 On the basis of similar grounds, the Malikis have limited the per-
missibility of delaying the price of salam for a period of three days
to commodities only. This concession is not applicable to currency
exchange or sarf. For the Maliki, in the case of currency exchange
or sarf, even a delay of going inside a house to bring the exchanged
currency is not allowed because this will lead to riba prohibited in
an explicit authentic hadith stating that it should be “hand to hand?”
This is the difference between the permissibility of delay for three
days in salam and the nonpermissibility of such a delay in currency
exchange. It is based on the existence and nonexistence of riba. It is
also argued that the deferment of the subject matter in salam consti-
tutes by itself a gharar in contrast to the standard sale contract where
both countervalues shall be delivered at the formation of the contract.
However, salam is accepted by way of exception in compliance to the
authentic hadith of the Prophet. Therefore, allowing a deferment of the
price besides the deferment of the subject matter would mean addi-
tional gharar, which will render the contract void. Therefore, a delay
of three days involves only a limited degree of gharar and therefore
should be allowed. However, as explained, the assumption that salam
is accepted by way of exception and therefore, it involves gharar, is
rejected by some early Fugaha (Shariah scholars) as well as modern
scholars such Ibn Taymiyyah ibn Qayyim, al-1zz Ibn Abdal-Salam al-
Darir, Nazih Hammad, Ajil Jasim, Ahmad Ali Abdullah and others.

# See Ibn Hajar al-Asqalani. Fath al-Bari. bi Sharh Sahih al-Bukhari, Maktab
al-Kulliyat al-Azhariyyah, vol. 9, p. 305. Dastiqi, Mohammad Ibn Ahmad Ibn ‘Arafah
(n.d.) Hashiyat al-Dasiiqi ‘ald al-Sharh al-Kabir, vol. 3, p. 197. Ibn Rushd., Moham-
mad Ibn Ahmad. Bidayat al-Mujtahid wa Nihdyat al-Muqtasid, vol. 2, p. 204. Nihayat
al-Muhtaj, vol. 4, p. 187. al- Fatawaal-Hindiyyah, vol. 3, p. 187.

* See Ibn Rushd., Mohammad Ibn Ahmad. Bidayat al-Mujtahid wa Nihdyat
al-Mugtasid, vol. 2, p. 202; Ibn Qudamah, Muwaffaq al-Din al-Mughni. vol. 4, p. 328;
Siddiq al-Darir. 1996. “al-Salam wa Tatbiqatuhu al-Mu‘asirah’, Majallat Majma‘ al-Figh
al-Islami, ninth session.9 (1) vol. 1, pp. 392; Mohammad al- Mukhtar al- Salami. 2000.
“Tajil al-Badalayn fi al-‘Uqad” Nadwat al-Barakah, no. 19, 2000, pp. 2-5.
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Thus, a standard salam contract does not involve gharar despite the
deferment of the subject matter because it is allowed by the Shariah
as a standard rule, not an exception, and therefore there is no gharar.*¢
In addition, as it is well explained by al-Darir, Muslim scholars agree
that “even if there is a level of gharar in a specific contact and there
is a real need for this contract this gharar would be tolerated and it
will not invalidate the contract”

« The possible justification to this limitation of three days by the Malikis,
in the case of salam in commodity and not in sarf, is primarily the
application of the maxim ma garab al-shai’ yu'ta hukmahu, which
means that whenever a case is very close to another they could be
given the same rule. First of all, the Malikis consider the sale of debt
for debt where both countervalues are deferred as the weaker form
of the sale of debt for debt for the simple reason that there is no pos-
sibility of riba in this case. Second, gharar is less in this case than it
is in other cases of sale of debt. Another possibility is the prevailing
custom. Thus, Ibn Shas, a Maliki scholar said “It is not permissible to
include khiyar al-shart in currency exchange. However, it is permis-
sible in salam for a delay in payment of two or three days because
he (the buyer) may need to consult others for a period during which
the subject matter will not be affected by any change. Otherwise, the
transaction will be a kind of bay" al-kali’ bi al-kali’”*® Therefore, it is
clear that “The condition that the price of salam should be paid at
the formation of the contract is stipulated by early scholars in line
with their economic conditions” as rightly observed by Mukhtar al-
Salami.*

« On the other hand, the Maliki’s option to delay the price of salam for
three days seems to be a subjective limitation. Why three days and
not one day or even twenty or thirty days? Does this differ from one
salam contact to another salam contact? Is this different from one

 See Ibn Qayyim, ‘Ilam al-Muwaqq‘in an Rab al-‘Alamin, vol. 1 p. 350; Ibn Hajar
al-Asqalani. Fath al-Bari. bi Sharh Sahih al-Bukhari, Maktab al-Kulliyat al-Azhariyyah,
vol. 9, p. 305; Izz Al-Din Ibn ‘Abd al-Salam. 1968. Qawa‘id al-Ahkam fi Masalih al-Anam.
vol. 2, pp. 111-112; Nazih Hammad. 1996. “al-Salam wa Tatbiqatuhu al-Mu‘asirah’,
Majallat Majma“ al-Figh al-Islami, pp. 553-555; Majma“ al-Figh al-Islami, Majallat
Majma‘ al-Figh al-Islami, (discussions about salam), ninth session, 1996, no. 9, vol. 1,
p. 643; Siddiq al-Darir (1995), Al-Gharar wa Atharuhu fi al ‘Uqid, p. 461.

¥ See Majallat Majma“ al-Figh al-Islami, no. 9, vol. 2, p. 325 & pp. 333-334; Ibn
Qudamah, al-Mughni, vol. 4, p. 326; Ibn Abidin, Hashiyat Ibn Abidin, vol. 4, p. 284.

8 See Ibn Shas, al-Jawahir al-Thaminah, vol. 2, p. 461.

¥ See Majallat Majma® al-Figh al-Islami, 1996, no. 9, vol. 234.
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subject matter of salam of contact to another and from one custom
to another? The application of this concept by the Maliki school
reflects its subjective nature. Thus, even within the Maliki school the
ruling may differ if the delay of three days or more is agreed upon by
the parties at the formation of the contact or not, and whether the
price of salam is paid in kind or not.*® As al-Ashgar rightly put it in
his argument against the Maliki opinion, “If delay for two or three
days is permissible it should be permissible for more than that if the
economic conditions changed and such a delay will lead to instabil-
ity and dispute™' Al-Ashgar seems to be right in concluding that if
delay for two or three days is permissible, it should be permissible for
more than three days if the economic conditions changed. However,
his argument that such a delay may lead to dispute is questionable.
The practice of the modern forward contract is obvious and shows
that there is no instability or dispute in such cases.

o Thus, for the Figh Academy to follow the Maliki opinion is enough
by itself to show that delay of both countervalues in salam does not
invalidate the contract regardless whether this delay is for three days
or more or less if the economic conditions have changed. Yet, as we
have explained, the limitation to three days is subjective. Therefore,
if it is permissible to delay the price in salam for three days it will be
permissible to delay it even for more than three days. In contrast, if
the delay by itself invalidates the contract, and the length of the delay,
even of one day or one hour will invalidate the contract as is the case
with currency exchange or sarf. Moreover, if a delay for three days is
permissible in salam, which is allowed not as an exception but as a
principle, it will be permissible to delay longer than that with regard
to the forward contract by way of analogy based on the argument
followed in the present study that salam is in line with giyas and not
against it, and, therefore, it could be the basis for giyas.

Based on the above argument and the fact that salam is in line with
qiyas and not against it, we could say that the modern forward contract
is a valid contract by way of analogy to salam.

0 See al-Hattab, Mawahib al-Jalil Sharh Mukhtasar Khalil, Maktabat al-Najat, vol. 4,
pp. 514-517; al-Khirshi ala Mukhtasar Khalil, Dar Sadir Beirut, vol. 5, pp. 202-204.

*! al-Ashqar, “Aqd al-Salam” in Buhiith Fighiyyah fi Qadaya Iqtisadiyyah Mu'asirah,
Dar al-Nafa'is, 1998, vol. 1, p. 193.



THE FORWARD COMMODITIES MARKET 61
Istisna“ and the Forward Contract

Besides salam, the conventional forward contract has also some simi-
larities with the contract of istisna‘, which is a contract for selling a
manufacturable thing with an undertaking by the seller to present it
manufactured from his own material, with specified descriptions and at a
determined price.** As in the case of salam, for the contract of istisna“ to
be legal, several conditions should be fulfilled. Those conditions are:

1. The object of the contract must be precisely determined both in its
essence and quality.

2. The time of delivery must be specified (short or long) to avoid
confusion of date of delivery, which may otherwise lead to conflict
between the parties.

3. The manufacturer should supply the material. If the material is sup-
plied by the buyer, the contract is ijara and not istisna'.

4. The place of delivery should be specified if the commodity needs
loading or transportation expenses. In addition, it is important to
note that unlike salam it is not a condition in istisna“ to advance
the payment, though it is permissible to do so. Otherwise it could
be deferred or made in instalments. Moreover, it is not a condition
that the seller be an expert in manufacturing.”

Thus, istisna“ is more in line with the conventional forward contract
where the price is not paid in advance as well. However, according to
the majority of Muslim jurists, istisna“ cannot be applied to commodities
that are normally available in the market. It is basically a manufacture or
production contract unlike salam, which is basically a trading contract.
Thus, a seller agreeing to provide a product in the future under istisna’
will have to be a producer or have to establish a parallel contract with
a producer.” It is clear from the contractual specifications of istisna’

2 Mustapha al-Zarqa, ‘Aqd al-Istisna’ wa mada Ahammiyatuhu fi al-Istithmarat
al-Mu'‘asirah, (Lecturer series of renowned scholars no. 12.), Jeddah Islamic Develop-
ment Bank, 1995, p. 12.

3 See Islamic Figh Academy’s resolution no. 66 /3/7 on istisna‘; Mustapha al-Zarqa
‘Aqd al- istisna’ wa mada ahammiyatuhu fi al-Istithmarat al-Islamiyah al-Mu'asirah,
Islamic Development Bank, Jeddah, 1995, p. 11; Muhammad al-Bashir Muhammad
al-Amine, Istisna’ in Islamic Banking and Finance: The Law and Practice, A.S. Nordin,
Kuala-Lumpur, Malaysia, 2001, pp. 48-53.

3 Tbid.



62 CHAPTER TWO

that it is almost the same as the modern forward contract. It should be
noted that the deferment of price in istisna’, according to the classical
scholars, is allowed on the basis of istihsdn and need rather than norms.
Therefore, one may argue that the need for the modern forward contract
is similar to that of istisna“ if not moreso. Thus, it should be allowed
on the same grounds. The difference between istisna“ as a production
contract and the modern forward contract as a trading contract should
not be used as an excuse to reject the forward contract.

It is noteworthy that although salam and istisna“ are not typical
forward contracts, they do fulfill some of its benefits. The following
example will illustrate. Suppose the defense department of a country
needs for its army one million uniforms which would require about
six million meters of cotton cloth. It is not possible for any supplier to
provide these uniforms from its ready stock. The supplier approaches
the largest textile manufacturer. Looking at his present commitment,
the manufacturer would require about twelve months to manufacture
and deliver six million meters of cloth. The manufacturer will not be
able to deliver the cloth on time if for some reason the raw cotton goes
into short supply after six months, when he would need it. Therefore,
to be on the safe side he enters into a firm commitment with wholesale
dealers of raw cotton to start supplying after five months and continue
its supply over the next six months. The wholesale dealers enter into
an agreement with farmers to supply raw cotton at the required future
date. The price to the farmers is settled in advance. Looking at their
costs and the sale price, the farmers can decide on their acreage for
cotton and make efforts to control their expenses.

In this chain, a number of agreements take place. The farmers agree
to supply raw cotton to the wholesalers, who agree to supply it to the
textile manufacturer. The manufacturer agrees to supply the cloth to the
contractor supplier who arranges to stitch uniforms and supply them
to the defense department. At each stage the price is settled in advance
while the object of sale is not in existence.

The contract between the supplier of the uniforms and the defense
department and between the supplier of the uniforms and the textile
manufacturer is covered by the rules of bay al-istisna’. Under bay’
al-istisna’ the two parties can agree on the sale of a nonexistent product
as it is elaborated. A certain percentage of the sale price as an advance
is also permissible. The contracts between the textile manufacturer and
the wholesaler and between the wholesaler and the farmer are covered



THE FORWARD COMMODITIES MARKET 63

by the law of bay" al-salam.> Thus, in this transaction istisna’ and salam
achieved some of the benefits of the conventional forward contract.
However, this may not be always the case and there is a need for the
adoption of the forward contract in Islamic finance.

Ibtida’ Al-Dayn Bi Al-Dayn and the Forward Contract

The sale of debt for debt, called by the Malikis ibtida’ al- dayn bi al-
dayn (deferment of both countervalues), is at the core of forward trad-
ing. Therefore, we shall try to discuss it briefly here while deferring the
detailed discussion on debt trading to our analysis of bay" al- dayn bi
al- dayn in general. The different schools of law have prohibited this
form of sale of debt, for various reasons. For some the sale involves
riba while for others it is gharar. The Malikis consider this form of bay’
al- dayn bi al- dayn as one of the lesser evils.*

Rafiq al-Masri, for instance, argued that no extra gharar is involved
in deferring both countervalues compared to the deferment of one of
them only. In other words, if one of the countervalues has been deliv-
ered while the other is deferred for a future date or both of them are
deferred, the level of risk is the same and there is no possibility of extra
gharar. Let us assume a case where a buyer receives a commodity but
defers the payment of the price; there is a possibility that during this
period the price of the commodity may fluctuate. Therefore, one of the
parties will bear the impact of this fluctuation. It could be the seller if
the spot price goes up or the buyer if the opposite happens. This is what
always occurs in the case of salam. The risk will be the same even if both
countervalues are deferred. Of course, in the case of deferment of just
one countervalue, one of the parties to the contract will benefit from
his receipt either of the commodity in the deferred sale or the price in
the case of salam. However, the gharar remains the same, even if both
countervalues have been deferred. Both parties will share the instant

* See Muhammad Akram Khan, “Commodity Exchange and Stock Exchange in
Islamic Economy,” American Journal of Islamic Social Science, vol. 5, issue. 1, 1988,
pp- 96-97.

% See for instance, al-Jassas, Ahkam al-Qur’an, Dar al-Fikr, Beirut, vol. 1, p. 483;
al-Shafii, al-’ Umm, al-Sha‘ab, Cairo, vol. 3, p. 87; al-Nawawi, al-Majmii', vol. 9, p. 435.
Ibn Taymiyyah, al-Qiyds, Dar al-Afaq al-Jadidah, Beirut, 1982, p. 16.
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risk, as it is in the case of musharakah. Therefore, in a case where the
price remains stable both parties will not be affected. However, if the
prices go down, the buyer will be affected as opposed to the seller. Thus,
there is no difference in the level of risk in both situations, and there
are no grounds for the claim made by some scholars that the risk or
gharar would be greater if both countervalues were deferred.

On the other hand, it should be noted that there is a need for such
a sale (where both countervalues are deferred, that is, the forward
contract), similar to the need for salam. It is possible that someone may
be in need of a commodity in the future and he may not possess the
money for it at the time of the contract or he may want to pay it by
installments. Therefore, the forward contract will solve such a problem.
At the same time, the seller may not be in need of the payment as the
case of istisna’ and tawrid contracts (forward contracts).

Rafiq al-Masri went on to argue that only the Hanafis allowed the
deferment of both contervalues in istisna based on istihsan, making
it a separate contract from salam. Therefore, it will be useful if the
deferment of both countervalues is allowed in the sale using a tawrid
or (forward contract) on the same ground.”” He concluded that the sale
where both contervalues are deferred may sometimes involve a benefit
for the contracting parties and since the hadith concerning the prohi-
bition of bay" al-kali bi al-kali is not authentic, then it is irrelevant to
think that this contract and other similar contracts are against shari'ah
rules. Indeed, we acknowledge that some cases involving the defer-
ment of both countervalues may involve harm or a suspected interest.
However, this does not apply to all cases, such as, for example, the
contract of tawrid (forward contract). It is possible to accommodate
this contract on the basis of the general principles without resorting to
istihsan (departure from a ruling in a particular situation in favour of
another ruling, which brings about ease).’® Furthermore, the objective
of the forward contracts or ‘uqitd al-tawrid is to satisty the need of
some public institutions, factories, and construction companies, which
are in need of certain materials on a specific date and may not be in
need of the money at the time of the contract. This is in contrast to the

7 For more details, see Rafiq al-Masri, al-Jami‘ fi'Usal al-Riba, Dar al-Qalam,
Damascus, 1991, pp. 339-344.
%8 Ibid., pp. 346-347.
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objective of paying the cost at the time of the contract in salam, which
is to finance the seller.

Refuting the claim of involvement of gharar that might lead to dis-
pute due to the deferment of both countervalues, Mukhtar al-Salami
observed that the basic possibility of dispute is present in all forms of
transactions, which did not render these transactions invalid. However,
if it is argued that the possibility of dispute is higher in the case of the
deferment of both countervalues, then this is not true. The contracting
parties will specify clearly the price and the subject matter in a written
agreement. Therefore, the possibility of dispute is minimal and the his-
tory of transactions in the future contracts market testifies to that.”

It should be noted in this connection that the very conservative view
taken by the majority of classical Muslim scholars is based on their
misconception that a salam contract is admitted or legalized against
the norms or giyas.®

Bay® Al-Sifah and the Forward Contract

Bay al-sifah is the sale of something, well described, that is not pres-
ent at the time of contract but will be delivered in future.®* Although
the sale by description or bay’ al-sifah is accepted by the Hanafis®* and
Hanbalis,* the approach taken by the Malikis* is more in line with our
analogy between bay* al-sifah and the forward contract. The Hanafis
validate the sale by description or bay" al-sifah and they guarantee the
buyer the option of inspection (khiyar al-ru’yah) whether the subject
matter of the contract is presented according to the agreed upon condi-
tions or not.*> On the other hand, the Malikis and Hanbalis guarantee

% Mukhtar al-Salami, “Ta’jil al-Badalain fi al-‘Uqud,” paper presented in Nadwat
al-Barakah al-Tasia’h ‘Asharah lil iqtisad al-Islami, Makkah al-Mukarramah, 2-3
December 2000, p. 3.

% Al-Kasani, Badadii al-Sandii, al-Matb‘ah al-Jamaliyyah, Egypt, 1967, vol. 5, p. 201;
Ibn Rushd, Bidayat al-Mujtahid wa Nihayat al-Mugqtasid, Dar al-Kutub al-Hadithah,
Egypt, vol. 2, p. 228; and al-Buhati, Sharh Muntaha al-Iradat, Egypt, vol. 2, pp. 218- 221.

¢! See Ibn Rusd, al-Muqaddimat al-Mumahhadat, Beirut, Dar al-Gharb al-Islami,
1988, vol. 2, p. 76.

62 See Ibn ‘Abidin, Rad al-Muhtar ‘ala al-Dur al-Mukhtdr, Dar al-Kutub al-Tlmiyyah,
Beirut, vol. 4, p. 21.

6 al-Buhati, Sharh Muntaha al-Iradat, Egypt, vol. 2, pp. 218-221.

¢ Al-Dirdir, al-Sharh al-Kabir ‘ala Khalil, Beirut, Dar al-Fikr, Beirut, vol. 3, p. 27.

% Tbid.
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the buyer the right to khiyar al-ru’yah only when the commodity is
presented without fulfillling the conditions required.®® However, the
Malikis and Hanbalis differ in the mode of payment. It is a principle
in the Maliki school® that the price must not be paid at the time of the
conclusion of the contract in contrast to the principle in the Hanbali
school.®® Moreover, according to the Malikis, bay* al-sifah is permissible
in everything, while the Hanbali school restricts it to what is permissible
in salam only. The above concept of bay" al-sifah in the Maliki school
is in line with our analogy.

On the possibility of accommodating the conventional forward con-
tract as a kind of bay" al-sifah, ‘Abd al-Wahhab Aba Sulaiman main-
tained that first, bay" al-sifah and then, the forward contract, are based
on a detailed description of the subject matter, relying on previous
observation. Second, in both contracts the subject matter is absent
and the parties have a real intention to fulfill the contract and want it
to be executed according to the time and place specified. Third, both
contracts fulfill the characteristics of bay" al-sifat (sale by description)
and not bay* al-'a’yan (the sale of objects in rem). Lastly, in both con-
tracts both contrevalues are deferred although the price could be paid
by installments as well.”

Given the close similarities between the two contracts and the fact
that the conventional forward contract is immune from riba and gha-
rar, which are the most commonly advanced arguments to invalidate
it, we could say the forward contract is a valid contract in Islamic law.
The forward contract is immune from gharar in the sense that the pos-
sibility of the seller not being able to make delivery (due to difficulties
in getting the subject matter of the contract) is very remote and could
not be compared to cases of “birds in the sky” or “fish in the deep sea,”
which represent the standard concept of gharar. Similarly, there is no
risk regarding the subject matter of the contract since it is well defined
and not similar to cases such as “I am selling to you what is in my
hand” or “what is in my box” without showing it.”

5 al-Zurqani, Sharh al-Zurqani ‘ala Muqtasar Khalil, Beirut, Dar al-Fikr, Beirut, 1978,
vol. 5, p. 38; Ibn Qudamah, al-Mughni, Dar al-Fikr, Beirut, vol. 4, p. 56.

7 Al-Dirdir, al-Sharh al-Kabir ‘ala Khalil, Beirut, Dar al-Fikr, Beirut, vol. 3, p. 27.

68 al-Buhati, Kashshaf al-Qina’, vol. 3, p. 164.

% See ‘Abd al- Wahhab Abu Sulaiman, “‘Aqd al-Tawrid Dirasah Fighiyyah
Tahliliyyah,” paper presented to the twelfth session of the Islamic Figh Academy, Rabat,
Morocco, pp. 2-3.

70 Tbid., pp. 44-47.
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Ahmad ‘Ali “‘Abd Allah has also argued in favor of the permissibil-
ity of the forward contract by analogy to bay’ al-sifah. He maintained
that salam is accepted according to the norms of shariah and it is not
against giyas as it is claimed by many scholars. Therefore, we can make
an analogy by considering the salam a kind of bay" al-sifah in order to
accommodate the conventional forward contract. He also refuted the
claim that it is part of the prohibited sale of debt for debt or the sale
of what is not with you.”

Nonexistence of the Subject Matter and
the Forward Contract

The importance of studying the existence of the subject matter of a
contract during the conclusion of a forward contract lies, first of all, in
the fact that the forward contract is basically a future trading contract
where the matter is nonexistent at the time of the contract. Second,
due to their interpretation of the hadith, “Do not sell what is not with
you,””? many scholars have rejected the forward contract because it is not
similar to salam. They argued that it must fulfill all conditions of salam
in order to be legal. However, for Ibn Qayyim there is nothing in the
shari‘ah which is against giyas. Moreover, everything which is supposed
to be against giyas is in fact inseparable from one of two things: either
the giyas or analogy itself is not valid or there is no textual evidence to
prove that the rule under discussion is from the shari'ah, because the
genuine giyas represents the justice for which Allah (s.w.t.) has sent His
Messenger. Therefore, there is nothing in the shari'ah which contradicts
the genuine giyds.”” Even the contract of salam, which has been accepted
by some scholars only due to the specific hadith concerning it, is con-
sidered against giyas, although for Ibn Qayyim it is in accordance with
qiyas.”* Ibn Qayyim refutes the claim of certain scholars that the sale of
nonexistent things is prohibited in Islamic law. He argues that there is
no evidence from the Book of Allah, the Sunnah of His Prophet, or the
saying of any of the Companions that the sale of a nonexistent item is

71 Ahmad ‘Ali ‘Abd Allah, “al-Bay* ‘ala al-Sifah,” pp. 3-15.

72 Abu Daud, Sunan, hadith No. 2187.

73 Tbn al-Qayyim, I'lam al-Muwaqqi'n ‘an Rabbi al-’Alamin, Dar al-Kutub al-Tlmiyyah,
Beirut, Lebnan, 1991, vol. 1, pp. 383-4.

7 Ibid., vol. 1, p. 399.
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illegal, but rather what is reported in the Sunnah is the prohibition of
some existing items and some nonexistent ones as well. Therefore, the
ratio decidendi of this prohibition is not the existence or the nonexistence
of the subject matter. What is at issue in the Sunnah is the prohibition
of any kind of sale involving risk (gharar), where it is impossible to
deliver the item, whether it exists or not.

Furthermore, the Lawgiver has permitted the sale of some nonexisting
items in certain cases, such as the sale of fruits, which have appeared on
the trees but have not yet ripened and are therefore not of immediate
use at the time of the contract.”

After elaboration of the basic principles related to this hadith, we
now move on to the issues concerning interpretations of the hadith.
They are as follows:

1. “Do not sell what is not with you” means not to sell what one does
not own (la tabi‘ma laisa ‘indaka) at the time of sale. One of the basic
requirements of sale, as al-Kasani stated, is that the seller owns the
object of sale when selling it, failing which the sale is not concluded,
even if the seller acquires ownership later. The only exception is the
salam sale, where ownership is not a prerequisite. According to this
interpretation, al-San‘ani stated that this phrase implies that it is not
permitted to sell something before owning it. Ibn al-Humam and
Ibn Qudamah similarly concluded that a sale involving something
that the seller does not own is not permitted even if he/she buys and
delivers it later.”

2. Some other jurists and hadith scholars hold that this hadith applies
only to the sale of specified objects (al-‘a’yan) and not to fungible
goods, as these can be substituted or replaced with ease. Al-Baghawi”
and al-Khattabi,”® in contrast, are among the scholars who stated
that this prohibition is confined to the sale of objects in rem (buyu’
al-‘a’yan) and does not apply to the sale of goods by description
(buyn’ al-sifat). Hence, when salam is concluded for fungible goods
that are readily available in the locality, it is valid even if the seller

7> Ibn Qayyim, I'lam al-Muwaqqi‘in, vol. 1, p. 219.

76 Muhammad Ibn Isma ‘il al-San’ani, Subul al-Salam Sharh Bulugh al-Maram, al-
Maktabah al-Tijariyyah, Cairo, n.d., vol. 3, p. 17.

77 al-Baghawi, Aba Muhammad al-Husayn, Sharh al-Sunnah, al-Maktab al-Islami,
Damscus, n.d., vol. 8, pp. 140-141.

78 Al-Khattabi, Ma‘alim al-Sunan, Cairo, Matbat al-Sunnah, n.d., vol. 5, p. 143.
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does not own the object at the time of contract. Al-Khattabi has said
that this hadith refers to the sale of specific objects for the Prophet
permitted deferred sales of various kinds, in which the seller did
not have the object of sale at the time of contract. In essence, this
prohibition seeks to prevent gharar in sales (e.g., a runaway camel,
uncertainty over delivery, and sale of someone’s property without
his or her permission).

3. A third position is that a sale of “what is not with you” means the
sale of what is not present and what the seller cannot deliver. This
is the view of Ibn Taymiyah, who stated that the emphasis is on the
seller’s inability to deliver, which entails risk-taking and uncertainty
(mukhatarah wa gharar). If the hadith were taken at face value, it
would proscribe salam and a variety of other sales. However, this is
obviously not intended. The Prophet forbade Hakim Ibn Hizam to
sell the particular objects either because he might not own them or
because he might not be able to deliver them. The latter reason is
more likely to be the basis for the prohibition, otherwise the cause
or ‘illah is available even in salam. Some Malikis held similar views.
It is quite possible that the seller owns the object but is unable to
deliver it, or that the seller possesses the object but does not own it.
In either case, the sale would fall within the purview of this hadith.
Therefore, the hadith underlines neither ownership nor possession,
but rather the seller’s effective control and ability to deliver. There-
fore, the only effective cause of the prohibition (‘illah) is gharar on
account of one’s inability to deliver.”

Finally, some contemporary legal writers such as ‘Ali Abd al-Qadir,*
Yusuf Mussa,* and Yusuf al-Qaradawi®’ have considered the changes
of the market in the present circumstances compared to the time of
the Prophet. During the Prophets time the market was so small that
it did not give the assurance of regular supplies at any given time. In
contrast, the modern markets are regular and extensive, which means
that the seller can find the goods at almost any time and make delivery

7 al-Baghawi, Aba Muhammad al-Husayn, Sharh al-Sunnah., vol. 8, pp. 140-141.

8 “Ali Abd al-Qudir, “Ta’qib ‘ala Rai’ al-Tashri' al-Islami fi Masa’il al-Bursah,” p. 439.

81 Muhammad Yousuf Musa, al-Buya' wa al-‘Amaliyyat al-Maliyyah al-Mu‘asirah,
Cairo, Dar al-Kitab al-‘Arabi, 1954, p. 193.

82 al-Qaradawi Youssuf, Bay" al-Murabahah li al-‘Amir bi al-Shira’ Kama Tujrih
al-Masarif al-Islamiyyah Dirasah fi Daw" al-Nusiis wa al-Qawa‘id al-Shar‘iyyah, Cairo,
Maktabat Wahbah, 1987, p. 19.
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as may be required.®’ Therefore, the possibility of gharar or a dispute
is not present here.

However, despite the numerous Islamic principles by which the
conventional forward contract could be accommodated and despite
the weakness of the different arguments advanced against its legality,
some scholars® still insist that if the forward contract is considered a
binding contract, then it is an invalid contract. Therefore, according
to these scholars, to meet the real need for such a transaction, it must
be considered as a mutual promise between the two parties but not a
contract. Thus, both parties must fulfill their promise but if one of them
cannot do so for genuine reasons, he will not be obliged to do so. But
it he fails to meet his obligations without genuine reasons, he shall be
obliged by the court to pay damages to the affected party.

However, it should be noted that despite the fact that these scholars
attempted to draw a distinction between a contract and a promise that
is binding upon both parties, it seems difficult to maintain these dif-
ferences in practice.

Thus, we argue that the conventional forward contract has great
benefits and it could be accommodated in Islamic law whether under
the general theory of contract and conditions or by analogy to salam,
‘istisna’, or bay" al-sifah, since it does not involve riba or gharar. More-
over, it is not included in the prohibited forms of sale of debt nor does
it oppose the principle “do not sell what is not with you.”

Before concluding our discussion of the forward contract in com-
modities, it is worth noting that although spot trading is basically a
contract for the physical delivery, sometimes the contract may involve
some elements of forwarding. Thus, for instance, in crude oil a spot
trading is a contract for the physical delivery of crude oil as soon as
possible. Because of the volume of the commodity involved in oil trad-
ing and the logistic difficulties of transporting it from place to place,
it is fair to say that in respect to oil nearly all “spot” trading involves
an element of passage of time or forwarding. Refineries often book oil
into their refining runs several weeks in advance and although these
are considered “spot” orders, the distinction between spot, forward,

8 For further details, see Kamali, “Islamic Commercial Law, An Analysis of Futures,”
The American Journal of Islamic Social Sciences, vol. 13, Summer 1996, no. 2, pp. 205-7.

8 See Taqi al-Usmani, “‘Uqad al-Tawrid wa al-Munaqasat,” paper presented at the
twelfth session of the Islamic Figh Academy, pp. 3-11.
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and other derivatives trading is not clear in all business.®” Furthermore,
if the permissibility of the forward contract in commodities is estab-
lished as it has been elaborated, how about the exchange of gold on a
deferred basis?

8 Edward J. Swan, McKenna & Co., “Derivatives and the Control of Oil,” Edward J.
Swan, (ed.) Derivatives Instrument Law, Cavendish Publishing Limited, p. 52.



